DBA INTERNATIONAL’S PAPER
ON THE COLLECTION OF PAST STATUTE DEBTS

INTRODUCTION

DBA International (“DBA”) is pleased to submit to the Federal
Trade Commission this paper on the collection of debts on which the
creditor can no longer sue because of the time the debts have been in
default (“Past Statute Debt”). DBA recognizes and applauds the
Commission’s desire to increase its understanding of the debt buying
industry in its ongoing efforts ta ensure full compliance with the Fair
Debt Collection Practices Act {“FDCPA”) by all those who may be subject
to the statute. DBA hopes that the information provided herein will
assist the Commission in doing so as part of its Fall Workshop.
DEBT BUYING

Selling debt is a financial management tool which major credit
originators have been utiliéimg to manage their receivables more and
more in the last ten (10} years. The portifolios of debt being sold range in
age from recently charged-off debt to debt which has aged for a period of
years with no {inal resolution. The outstanding balances on the debts
being sold can range from less than $100 per claim to thousands of
dollars per claim. The debts being sold can range from the
overcollateralized to those which are completely unsecured. Debt buyers
purchase these debts with all the rights, title, and interest of the assignor

to the indebtedness and therefore have the same rights as the assignor to



pursue the debt. With the recent “collapse” of the sub-prime market,
debt buying has become newsworthy and the process subjected to a great
deal of scrutiny. The public policy reasons for recognizing and working
with (if not encouraging) the practice, however, was discussed at some
length by Judge Posner in the Seventh Circuit Court of Appeals case
styled Olvera v. Blitt & Gaines, P.C., wherein he stated

Borrowers would not benefit on average, because creditors,

being deprived of the assignment option as a practical matter

{the statutory rates being far below the market interest rates

for delinquent borrowers), would face higher costs of collection

and would pass much of the higher expense on to their
customers in the form of even higher interest rates....

There is an innocent reason that creditors assign collection to
other firms rather than doing it themselves. It is the same
reason that most manufacturers sell to consumers through
independent distributors and dealers rather than doing their
own distribution. Qutsourcing phases of the total production
process facilitates specialization, with resulting economies.
Specialists in debt collection are likely to be better at it than
specialists in creating credit card debt in the first place.l

Additionally, debt buying has measurable economic benefits to
those other than the sellers and purchasers of debt. The practice also
contributes to the economy as a whole and to individual consumers as
well by making more credit available, lowering interest rates, and
increasing purchasing ability. One study has estimated that the benefit

to each American houschold resulting from third party debt collection is

1 431 F.3d 285, 288 (7th Cir, 20035).
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$351.00 per year.? Added to that number is the additional benefit made
to the economy by debt buyers.

Ultimately, even the sale and collection of Past Statue Debt adds to
the economic benefit to consumers.

STATUTES OF LIMITATIONS

State law governs the period of time during which a creditor or its
assignee can file a lawsuit to recover on a debt. This length of time is
established in each state by a statute or statutes of limitations.
However, the expiration of limitations does not as either a legal matter or
as a matter of general public policy extinguish a debt with the exception
of Mississippi and Wisconsin (which will be discussed herein). Rather,
statutes of limitations are intended to help assure that matters brought
before the courts of a state are "fresh" matters.

The statutory time in which one may file suit on a debt is an issue
addressed by the legislature of each state and varies by state. For
example, in Arkansas, the time period to sue on a written contract is five
(5) yvears whereas the time period to sue on a verbal debt is three (3)
years.® In contrast, the time period to sue on a written contract in
Kentucky is fifteen {15) years and the time period to sue on a verbal

contract is five {5) years.? In many states such as Texas, procedural law

2 The Value of Third-Party Debt Collection to the U.S. Economy: Survey and Analysis,
prepared for ACA International by Pricewaterhouse Coopers, June 27, 2006.

3 Arkansas Code Ann., TiT. 16, SUBTIT. 5, CH. 56, SUBCH. 1.

"~ 4 Kentucky Rev. Stat. § 413.090 et seq.
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regarding the residency of the consumer will determine the applicable
limitations period applied to its residents notwithstanding that the choice
of law for substantive contractual interpretations with respect to the debt
may be governed by a different state law.5

Other factors, however, may contribute to a consumer’s Wiilingness
to pay a debt even if he or she cannot be sued on that debt. In some
cases, if a state's statute of limitations is relatively shért as it is in
Arkansas, the debt may be reported on the consumer's credit bureau
report as a trade line for a time period which actually exceeds the statute
of limitations period as the Fair Credit Reporting Act {"FCRA") allows for
a trade line to be reported for seven {7) years.® Additionally, some
consumers may also desire to pay a debt past the statute of limitations
or the reporting date on a trade line out of a sense of financial or moral
obligation.
FAIR DEBT CONSIDERATIONS

“IAlbusive, deceptive, and unfair debt collection practices” by debt
collectors prompted the adoption of the FDCPA.”" Its enactment was
intended to: (a) eliminate abusive debt collection practices by debt
collectors; (b) insure that those debt collectors who refrain from using

abusive debt collection practices are not competitively disadvantaged; and

5 Hill v, Perel, 923 S.W.2d 636, 639 (Tex. App.—Houston [1st Dist.] 1996, no writ).
615 U.8.C. 168lc(c). See also 15 U.S.C. 168ic(d) as the expiration of the trade line to

be reported {"fall off date") is not a required disclosure.
715 U.S.C. § 1692(a).
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